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IN THE 


(Eourt of Appeals, Ststrirt of (Holumbta 


No. 3129 


Xo. 9, Special Calendar, 


Allautia Graul, Appellant, 


vs. 

The United States of America. 


BRIEF OF UNITED STATES. 


STATEMENT OF THE CASE 

The appellant (in this brief also referred to as defen¬ 
dant) was convicted in the Supreme Court of the District 
of Columbia upon an indictment for maintaining a bawdy 
house at 101 E Street S.E., in the District of Columbia: 
and was sentenced to serve a term of one year in the Wash¬ 
ington Asylum and Jail. 

The prosecution was brought under Section one of An 
Act of Congress Approved July 16. 1912, which reads as 
follows: 

‘‘The police court of the District of Columbia shall 
have jurisdiction, concurrently with the Supreme Court 
of the District of Columbia, of affrays and the keep¬ 
ing of a bawdy or disorderly house, and any person 
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convicted of such an offense shall be punished by a 
fine not exceeding five hundred dollars or imprison¬ 
ment not exceeding one year, or both.” (37 St. L. 
192.) 

The point was made by appellant that the Act of Con¬ 
gress, approved February 7, 1914, commonly known as 
the “Kenyon Red Light District Law,” repealed all laws 
theretofore existing which punished the maintenance of 
bawdy houses in the District of Columbia, and for that 
reason this prosecution could not be maintained. This con¬ 
tention of appellant was overruled upon the ground that 
the equitable proceedings under the Kenyon Red Light Dis¬ 
trict Law were supplementary to, and could co-exist with, 
the criminal laws upon the same subject. 

After a jury was empaneled and sworn, the Govern¬ 
ment adduced evidence which tended to prove as follows: 

In October, November and December, 1915, the appellant, 
under the name of Allautia Graul, leased and maintained 
premises 101 E Street S.E., in the District of Columbia. 
During that period of time two women lived with appellant 
and received men at said house and with said men engaged 
in acts of illicit sexual intercourse. A certain other woman 
would come to said house with men. The appellant would 
charge the men $2 room rent, if they would stay a short 
time; and $3 if they would stay a long time. Sometimes 
the appellant would collect the room rent and sometimes the 
girl would collect the room rent and hand the money to 
appellant. 

Appellant had an arrangement with taxicab drivers to 
bring men to the house. Such taxicab drivers were paid 
a certain portion of the amount collected by defendant from 
the men they brought. Taxicab drivers brought men to 
the house and were paid according to such arrangement. 
The testimony upon this subject as given by one of the wit- 
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nesses, namely, Harold Nussbaum, was to the effect that 
while he had made no arrangements with appellant after 
she moved to 101 E. Street S.E., yet he carried men there 
as he theretofore had carried men to another house appel¬ 
lant had maintained at 1101 9th Street N.W., immediately 
before she had moved to said 101 E Street S.E. 

In order for a man to be received into the house it was 
a rule that he would have to be known bv one of the girls 
or would have to be introduced by a taxicab driver. This 
was to guard against a raid by the police. 

The appellant knew that the two women who lived at 
said house, and also the women who came there on occa¬ 
sions with men, were prostitutes, inasmuch as all of said 
women had lived with appellant several years prior thereto 
at a house of ill-fame maintained by appellant under the 
name of Halvette Mizpaugh in what then was known as the 
“division.” 

The aforesaid evidence adduced bv the Government was 

j 

given by one of the women who lived with appellant at 
101 E. Street S.E.; by certain of the taxicab drivers who 
had brought men to the house; and by certain police officers 
who had investigated the case against appellant. 

At the close of the Government's case counsel for appel¬ 
lant made a statement to the jury in which it was inferred, 
if not stated, that the evidence would show that certain 
police who had been implicated by the appellant in testi¬ 
mony given by her before the District Attorney in an in¬ 
vestigation of police graft, had “framed up” the case on 
her; and that, so far as appellant knew, nothing of an 
immoral nature ever went on in the house 101 E Street S.E. 
No testimony was adduced in support of this grievous 
charge against the police. The nearest approach to it was 
the testimony of one of appellant’s counsel that he had 
heard defendant give to the District Attorney testimony 
that she had been approached by a man named Newman 
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for graft to be used in “keeping quiet” the police “vice 

squad” composed of Mr. Catts and Mr. Howes (R. p. 40). 

Mr. Howes was one of the witnesses against appellant. He 

was not shown to have had anv connection whatsoever with 

* 

the investigation of the case against appellant; and there 
was no proof that he had ever heard that the appellant 
had given the aforesaid hearsay evidence before the Dis¬ 
trict Attorney. Therefore, the claim by appellant that the 
case was a “ frame up” against her was absolutely with¬ 
out evidence to support it. 

It may also be said that while several witnesses were 
called by the appellant in an attempt to contradict the wit¬ 
nesses adduced by the Government upon trivial points, yet 
there was no contradiction of the testimony as to the re¬ 
ceiving of men at the house 101 E Street S.E., by women 
for illicit sexual intercourse; and the bringing of such 
men to said house by the taxicab drivers; and that the 
appellant received money from such unlawful business with 
full knowledge of the circumstances. 

Some suggestion is made in the brief of appellant that 
the reason such testimony was not given was because of 
throat trouble contracted during her trial which made her 
unable to speak above a whisper. It is, of course, under¬ 
stood that this Honorable Court will not consider this sug¬ 
gestion. But since it has been made, and since it was made 
before the jury in unmistakable terms, it is proper to answer 
that such suggestion is not only improper, but is distinctly 
unfair to the trial justice, and that it is made now, and was 
made before the jury, contrary to the facts. The trial jus¬ 
tice required that the reason the defendant did not take 
the stand should be independent of her physical condition. 
The record upon this point reads as follows: 

“At a consultation between the District Attorney, 
counsel for the defendant and the Court at the bench, 


counsel for the defendant stated that he would not call 
the defendant under the circumstances; whereupon 
counsel for the Government announced that his de¬ 
cision whether or not to call her must be independent 
of her physical condition, and that if the failure to 
call the defendant was due to her physical condition, 
the court would deal with that situation independently; 
whereupon the court ruled that the decision not to call 
the defendant must be independent of her physical con¬ 
dition, and counsel for the defendant acquiesced therein 
and announced that he would not call her.” (R. p. 43.) 

And notwithstanding this, we find counsel for appellant, 
in his argument before the jury, said: 

“My conduct in making certain statements in my 
opening statement and not producing any evidence was 
characterized as monstrous. At the time I made that 
opening statement I expected to introduce evidence 
which would justify that statement. But I have rea¬ 
sons I am not at liberty to give, nor are you at liberty 
to consider.” (R. p. 49.) 

Then counsel for the Government stated, “I challenge you 
to state a decent reason why you did not do it before this 
jury.” 

This remark of counsel for the Government was made 
the subject of a motion to withdraw a juror by appellant’s 
counsel and error is assigned upon the refusal of the court 
to grant said motion. 

Counsel for appellant persisted in violating the aforesaid 
requirement and ruling of the court by thefollowing argu¬ 
ment : 


“I will say that it might be that something was 
necessary to be done before the evidence could be in¬ 
troduced that was physically impossible. 

* * * * 

“If I were disposed, under that challenge, to play 
upon your sympathy, I might do so.” (R. p. 51.) 
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W’liat has been said is, perhaps, a sufficient statement 
to give an outline of the case. A more detailed relation 
of the points is reserved until a discussion thereof under 
separate headings. 


ARGUMENT 

I. 

THE KENYON RED LIGHT DISTRICT LAW DOES 
NOT PRECLUDE CRIMINAL PROSECUTIONS 
EOR MAINTAINING BAWDY HOUSES 

(Assignments of Error 1-5 inclusive.) 

The contention is made that the Kenyon Red Light Dis¬ 
trict Law (38 St. L., p. 280), which provides for the abate¬ 
ment of houses of ill fame, serves to repeal the laws upon 
the subject of bawdy houses which existed prior to the pas- 
>age of said Kenyon Law, and, therefore, proceedings 
in this case should have been maintained under the Kenyon 
Law and not bv indictment for common law nuisance. 

That the keeping of a bawdy house was a common law 
offense and is punishable as such in the District of Co¬ 
lumbia was held by this Honorable Court in the case of 
Pe Forest v. U. S., 11 App. D. C. 458. 

In the case of Palmer v. Lenovitz, 35 App. D. C. 303. 
this court held that the crime of keeping a disorderly house 
was a common law offense and was punishable under Sec¬ 
tion 910 of the Code of Laws for the District of Columbia, 
which reads as follows: 

“Sec. 910. Punishment for offenses Not covered 
bv Provisions of Code.—Whoever shall 1>e convicted 

J 

of any criminal offense not covered by the provisions 
of any section of this code, or of any general law of 
the United States not locally inapplicable in the Dis- 


trict of Columbia, shall be punished by a fine not ex¬ 
ceeding $1,000, or by imprisonment for not more than 
five years, or both.” 

In said case it was held that the Police Court of the 
District of Columbia had no power to try such cases; that 
prosecutions must be brought in the Supreme Court of the 
District of Columbia. 

Cases of maintaining of bawdy houses and cases of 
affrays, within the decision of the court in the Palmer v. 
Lcnovitz case, were in the same category as cases of main¬ 
taining disorderly houses. 

In order that the Police Court might have jurisdiction 
of these cases, and also in order that the maximum penalty 
might be fixed at “a fine not exceeding five hundred dollars 
or imprisonment not exceeding one year or both,” Con¬ 
gressional action was sought and obtained by the passage 
of the Act approved July 16, 1912,—heretofore quoted; 
but which for convenience may be repeated, viz.: 

“The police court of the District of Columbia shall 
have jurisdiction, concurrently with the Supreme Court 
of the District of Columbia, of affrays and the keeping 
of a bawdy or disorderly house, and any person con¬ 
victed of such an offense shall be punished by a fine 
not exceeding five hundred dollars or imprisonment not 
exceeding one year, or both.” (37 St. L., 192). 

Such was the status of the law with respect to bawdy 
houses when the Kenyon Red Light District Law was 
passed on February 7, 1914. And it may be stated that 
the prosecution of appellant was maintained under the law 
as thus stated. The theory of the prosecution and of the 
trial court was that the Kenvon Law was supplemental to, 
and did not repeal, the common law upon the subject and 
the Act of Congress of July 16, 1912, aforesaid. This 
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theory is sustained by a reading of the Kenyon Law. which 
for convenience, is fully set forth in the margin of this 
brief.* 


*Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, That whoever shall erect, establish, continue, maintain, 
use, own, occupy or re-lease any building, erection or place 
used for the purpose of lewdness, assignation or prostitu¬ 
tion in the District of Columbia is guilty of a nuisance, and 
the building, erection or place, or the ground itself in or 
upon which such lewdness, assignation or prostitution is 
conducted, permitted or carried on, continued or exists, and 
the furniture, fixtures, musical instruments and contents are 
also declared a nuisance and shall be enjoined and abated 
as hereinafter provided. 

Sec. 2. That whenever a nuisance is kept, maintained or 
exists as defined in this Act the attorney of the United 
States for the District of Columbia, or the Attorney General 
of the United States, or any citizen of the District of Co¬ 
lumbia, may maintain an action in equity in the name of the 
United States of America, upon the relation of such attorney 
of the United States for the District of Columbia, the At¬ 
torney General of the United States, or citizen, to perpet¬ 
ually enjoin said nuisance, the person or j>ersons conducting 
or maintaining the same, and the owner or agent of the 
building or ground upon which said nuisance exists. In 
such action the court, or a judge in vacation, shall, upon 
the presentation of a petition therefor alleging that the 
nuisance complained of exists, allow a temporary writ of 
injunction, without bond, if it shall be made to appear to the 
satisfaction of the court or judge by evidence in the form 
of affidavits, depositions, oral testimony, or otherwise, as 
the complainant may elect, unless the court or judge by 
previous order shall have directed the form and manner in 
which it shall be presented. Three days' notice, in writing, 
shall be given the defendant of the hearing of the applica¬ 
tion, and if then continued at his instance the writ as prayed 
shall be granted as a matter of course. When an injunction 
has been granted it shall be binding on the defendant 
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(a) The phrase in Section 5 set forth in italics is decisive 
of the point under consideration. For when Congress has 
said “that if the existence of the nuisance be established 


throughout the District of Columbia, and any violation of 
the provisions of injunction herein provided shall be a con¬ 
tempt as hereinafter provided. 

Sec. 3. That the action when brought shall be triable at 
the first term of court, after due and timely service of the 
notice has been given, and in such action evidence of the 
general reputation of the place shall be admissible for the 
purpose of proving the existence of said nuisance. If the 
complaint is filed by a citizen, it shall not be dismissed, 
except upon a sworn statement made bv the complainant and 
his attorney, setting forth the reasons why the action should 
be dismissed, and the dismissal approved by the attorney 
of the United States for the District of Columbia or the 
Attorney General of the United States of America in writ¬ 
ing or in open court. If the court is of the opinion that 
the action ought not to be dismissed, it may direct the attor¬ 
ney of the United States for the District of Columbia to 
prosecute said action to judgment; and if the action is con¬ 
tinued more than one term of court, any citizen of the Dis¬ 
trict of Columbia, or the attorney of the United States for 
the District of Columbia, may be substituted for the com¬ 
plaining party and prosecute said action to judgment. If 
the action is brought by a citizen, and the court finds there 
was no reasonable ground or cause for said action, the costs 
may be taxed to such citizen. 

Sec. 4. That in case of the violation of any injunction 
granted under the provisions of this Act, the court, or, in 
vacation, a judge thereof, may summarily try and punish 
the offender. The proceedings shall be commenced by filing 
with the clerk of the court an information, under oath, set¬ 
ting out the alleged facts constituting such violation, upon 
which the court or judge shall cause a warrant to issue, 
under which the defendant shall be arrested. The trial may 
be had upon affidavits, or either party may at any stage of 
the proceedings demand the production and oral examina¬ 
tion of the witnesses. A party found guilty of contempt, 
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in an action as provided in this Act, or in a criminal pro¬ 
ceeding.' no argument is needed to support the view that a 
criminal proceeding independent of the Kenyon Act was 
contemplated. 


under the provisions of this section, shall be punished by a 
fine of not less than $200 nor more than $1,000 or by im¬ 
prisonment in the District jail not less than three nor more 
than six months or by both fine and imprisonment. 

Sec. 5. That if the existence of the nuisance he estab¬ 
lished in an action as provided in this Act. or in a criminal 
proceeding, an order of abatement shall be entered as a 
part of the judgment in the case, which order shall direct the 
removal from the building or place of all fixtures, furniture, 
musical instruments or movable property used in conduct¬ 
ing the nuisance, and shall direct the sale thereof in the 
manner provided for the sale of chattels under execution, 
and the effectual closing of the building or place against 
its use for any purpose, and so keeping it closed for a period 
of one year, unless sooner released. If any person shall 
break and enter or use a building, erection or place so di¬ 
rected to be closed he shall be punished as for contempt, as 
provided in the preceding section. 

Sec. 6. That the proceeds of the sale of the personal 
property, as provided in the preceding section, shall he ap¬ 
plied in the payment of the costs of the action and abate¬ 
ment, and the balance, if any, shall be paid to the defendant. 

Sec. 7. That if the owner appears and pays all costs of 
the proceeding and files a bond, with sureties to be approved 
by the clerk, in the full value of the property, to be ascer¬ 
tained bv the court or, in vacation, by the collector of taxes 
of the District of Columbia, conditioned that lie will imme¬ 
diately abate said nuisance and prevent the same from 
being established or kept within a period of one year there¬ 
after, the court, or, in vacation, the judge, may, if satisfied 
of his good faith order the premises closed under the order 
of abatement to be delivered to said owner and said order 
of abatement canceled so far as the same may relate to 
said property: and if the proceeding be an action in equity 
and said bond be given and costs therein paid before judg- 






(b) Moreover, it is to be noticed that the Kenyon Law 
provides for a proceeding in equity to abate a nuisance; 
not a criminal proceeding to punish the offender. That a 
provision for a proceeding in equity to abate a nuisance is 


ment and order of abatement the action shall be thereby 
abated as to said building only. The release of the prop¬ 
erty under the provisions of this section shall not release 
it from judgment, lien, penalty or liability to which it may 
be subject by law. 

Sec. 8. That whenever a permanent injunction issues 
against any person for maintaining a nuisance as herein 
defined, or against any owner or agent of the building kept 
or used for the purpose prohibited by this Act, there shall 
be assessed against said building and the ground upon which 
the same is located and against the person or persons main¬ 
taining said nuisance, and the owner or agent of said prem¬ 
ises, a tax of $300. The assessment of said tax shall be 
made by the assessor of the District of Columbia and shall 
be made within three months from the date of the granting 
of the permanent injunction. In case the assessor fails or 
neglects to make said assessment the same shall be made 
by the chief of police, and a return of said assessment shall 
be made to the collector of taxes. Said tax shall be a 
perpetual lien upon all property, both i>ersonal and real, 
used for the purpose of maintaining said nuisance, and the 
payment of said tax shall not relieve the person or building 
from any other penalties provided by law. The provisions 
of the law relating to the collection and distribution of 
taxes upon personal and real property shall govern in the 
collection and distribution of the tax herein prescribed in 
so far as the same are applicable and not in conflict with 
the provisions of this Act. 

Sec. 9. The United States district attorney or other at¬ 
torney representing the prosecution for violation of this 
statute, with the approval of the court, may grant immunity 
to any witness called to testify in behalf of the prosecution. 

Approved, February 7, 1914. 


(Italics ours.) 
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independent of. and may co-exist with, a provision for 
criminal prosecution, cannot be questioned. 

“One is a proceeding against the property used for 
forbidden purposes, while the other is for the punish¬ 
ment of the offender. 

* * * * 

“ ‘In case of public nuisances, properly so-called, an 
indictment lies to abate them and to punish the offen¬ 
ders. But an informati m, also, lies in equity to redress 
the grievance by way of injunction.’ * * *” 

Muylcr v. Kansas, 123 l\ S. 623-671-672. 

Littleton v. I : rite, 65 Iowa, 488. Injunction case to 
abate liquor nuisance, under law which provided both for 
criminal proceedings and for injunction abatement in equity. 
Argued that statute was an attempt to deprive of consti¬ 
tutional right of trial by jury. The court said (p. 494): 

“One maintaining a nuisance may not only be pun¬ 
ished in a criminal proceeding, but a civil action at law 
to recover damages in a proper case, and an action in 
equity to restrain the nuisance, may be prosecuted 
against him. Richards v. Holt, 61 Iowa, 529; Ewell v. 
Greenwood, 26 lb., 377. * * * And it must be re¬ 
membered that the defendant is not convicted and pun¬ 
ished for a crime by the injunction. It belongs to that 
class of remedies which may properly be provided by 
statute to aid the administration of preventive jus¬ 
tice. It stays the arm of the wrongdoer. It does not 
seek to punish him for any past violations of the law. 

* There are many adjudged cases, aside from 
those above cited, which expressly hold that the fact 
that a nuisance is a crime, and punishable as such, does 
not deprive equity of its jurisdiction to restrain and 
abate it by injunction.” 

In State z\ Gilbert (Minnesota) 147 X. \V„ 953, the 
court was considering the Red Light District Law of Min- 
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nesota, which is substantially the same as the Kenyon Law. 
The claim was made that the Minnesota Law denied the 
light of trial by jury. The court in discussing the claim, 
said, page 956: 


“The constitutional provision regarding right to jury 
trial merely preserves such right as it existed when 
the Constitution was adopted. Peters v. Duluth, 119 
Minn. 96, 101, 137, X. \V. 390, 41 L. R. A. (N. S.) 
1044. It is inapplicable to actions based upon equitable 
causes of action or to obtain equitable relief alone. 
Dunnell Minn. Prac., Sec. 582; Koeper v. Louisville, 
109 Minn. 519, 124 X. W. 218. Since, therefore, a 
review of the act as a whole leads irresistibly to the 
conclusion that its purpose is repression of the evil, 
to be worked out by equitable attack upon the property 
of those engaged in or abetting it, and not punishment 
of the offenders by infliction of j>ersonal penalties, 
except as for contempt of court, the contention that, 
because the thing itself—the lewd place—declared a 
nuisance by the act would, in its maintenance, have 
constituted a criminal offense at the time of the adop¬ 
tion of the Constitution, a jury trial is indispensable, 
has no foundation, and is thus answered by the au¬ 
thorities : 

‘The fallacy of the argument lies in part in 
disregarding the distinction between a proceeding 
to abate a nuisance, which looks only to the prop¬ 
erty that in the use made of it constitutes the nui¬ 
sance, and a proceeding to punish an offender for 
the crime of maintaining a nuisance. These two 
proceedings are entirely unlike. The latter is con¬ 
ducted under the provisions of the criminal law. 
and deals only with the person who has violated 
the law. The former is governed by the rules 
which relate to property, and its only connection 
with persons is through property in which they 
may be interested. That which is declared by a 
valid statute to be a nuisance is deemed in 
law to be a nuisance in fact, and should be dealt 
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with as such. The j>eople, speaking through their 
representatives, have proclaimed it to be offensive 
and injurious to the public, and the law will not 
tolerate it. The fact that keeping a nuisance is a 
crime does not deprive a court of equity of the 
power to abate the nuisance.’ Carleton v. Rugg, 
149 Mass. 550, 553, 22 N. E. 55, 56 (5 L. R. A. 
193, 14 Am. St. Rep. 446). 

“So, also, in State v. Murphy, 71 Vt. 127, at page 
136, 41 Atl. 1037, 1038, the court said: 

‘The respondent contends that the statute is 
in conflict with the provisions of the Constitution 
of the State particularly Article 10 of the Declara¬ 
tion of Rights, which provides “That in all prose¬ 
cutions for criminal offenses, a person hath a right 
to * * * a speedy public trial by an impartial 

jury of his country; * * * nor can any person 
be justly deprived of his liberty, except by the 
laws of the land, or the judgment of his peers.” 
This claim is made, disregarding the distinction 
between a proceeding to abate a nuisance, which 
relates simply to the property which in its use 
constitutes the nuisance, and a prosecution of the 
respondent for the crime of maintaining it.’ 

“And in Mugler v. Kansas, 123 U. S. 623, 671, 8 
Sup. Ct. 273, 302 (31 L. Ed. 205), Mr. Justice Harlan 
said: 


‘The State having authority to prohibit the 
manufacture and sale of intoxicating liquors for 
other than medical, scientific and mechanical pur¬ 
poses, we do not doubt her power to declare that 
any place, kept and maintained for the illegal man¬ 
ufacture and sale of such liquors, shall be deemed 
a common nuisance, and be abated, and, at the 
same time, to provide for the indictment and trial 
of the offender. One is a proceeding against the 
property used for forbidden purposes, while the 
other is for the punishment of the offender.’ 
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“See, also, State v. Saunders, 66 X. H. 39, 25 Atl. 
588, 18 L. R. A. 646, where the earlier cases are ex¬ 
haustively reviewed and State v. Marshall 100 Miss. 
626, 56 South. 792, Ann. Cas. 1914A, 434.’* 

I 

The irrefragable conclusion from the aforesaid authori¬ 
ties is that by the passage of a law giving a court of equitv 
power to abate a nuisance, the legislative body did not 
repeal the criminal laws punishing the same nuisance. 

II. 

THE COURT DID NOT ERR IN RESPECT OF 
INSTRUCTING THE WITNESSES AS TO 
THEIR CONSTITUTIONAL PRIVI¬ 
LEGE AGAINST GIVING SELF- 
I NCR IMIN ATOR Y TESTI MON Y 


(Assignments of Error, 7-10, inclusive.) 

I he brief of appellant so inaccurately sets forth the record 
in respect of the seventh, eighth, ninth and tenth assign¬ 
ments of error, that it is necessary to point out the rulings 
of the court with reference to the pages of the record. 

(1) . The Seventh Assignment of Error is “The 
court erred in refusing the defendant's request to in¬ 
struct the witness Bethel that she need not testify if 
her evidence would tend to incriminate her.“ 

The record shows that the court did so instruct the 
witness. The only point made by counsel for defend¬ 
ant was that after witness had been so instructed, she 
still was incompetent to testify. (R. p. 4.) No argu¬ 
ment is needed to combat this point. 

(2) . The Eighth Assignment of Error is that “The 
court erred in restricting the defendant’s counsel in 
his cross-examination of the witness Mildred Bethel.” 
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The record discloses no restriction of the cross- 
examination of this witness except as to a question 
which counsel for defendant repeatedly had asked her 
and which she repeatedly had answered. (R. pp. 10, 
11). Even in this instance, the court propounded the 
question and was answered by the witness, as she sev¬ 
eral times before had answered counsel for defendant, 
“she did not remember/* ( R. p. 11. ) 

(3) . The Xiiith Assignment of Error is that the 
court erred in permitting the Government to force the 
witness Harold Xussbaum to testify after the witness 
had declared “If I would incriminate myself, I would 
not care to.** 

This statement of the attitude of the witness Nuss- 
baum, as well of the attitude of the Government’s 
counsel and the court, is misleading and distinctly 
unfair. A careful reading of the record will disclose 
the fact that after the witness had made the statement 
“If 1 would incriminate myself, I would not care to,” 
it was explained to him what was meant by the word 
“incriminate**—and thereiqxm he was asked “are you 
willing to state what you know about the case?” in 
answer to which he testified fully as to his knowledge 
of the case. (R. pp. 13 to 16.) The fact is the wit¬ 
ness testified voluntarily. It is distinctly improper for 
counsel for appellant to charge that the Government 
“forced** or “coerced” the witness. 

(4) . The Tenth Assignment of Error is that “the 
court erred in ruling that he would permit a witness 
to testify and on cross-examination permit the witness 
to claim privilege.*’ 

The record upon this subject shows as follows (as 
to the witness Xussbaum): 

“Counsel for the defendant requested that wit¬ 
ness be instructed that he had the right to refuse 
to testify if his testimony was liable to incrimi¬ 
nate himself, and the witness replied ‘If I would 
incriminate myself, I would not care to/ Upon 
being questioned as to whether he understood 



17 


what ‘incriminating* meant, stated he did not thor¬ 
oughly. Whereupon it was explained to witness 
that he might assume ‘incriminating’ meant con¬ 
necting him with some crime or offense, so that if 
a question were asked which might have a ten¬ 
dency to connect him with a crime, witness could 
decline to answer; whereupon witness was asked 
his full name. Counsel for defendant excepted 
to the action of the court in permitting witness 
to he questioned with a ziew to riding on the 
questions when witness should claim his priiilege, 
for the reason that counsel for the Government 
might elicit from witness certain damaging infor¬ 
mation against the defendant and then close the 
door on cross-examination; that if the testimony 
of the witness were received at all, full opportu¬ 
nity to cross-examine should be permitted.” (R. 
pp. 13, 14.) 

This is absolutely immaterial inasmuch as the wit¬ 
ness did not claim privilege against testifying to any 
matter on cross-examination. The point made by coun¬ 
sel that the door to evidence opened by the Government 
on direct examination, might be closed on cross-ex¬ 
amination, passed out of the case because the door to 
the evidence was not closed. 

From the record as thus set forth, it is apparent that no 
point can be made as to the court’s failing to instruct the 
witnesses that they might refuse to testify. The fact is, 
the court did so instruct them. Nor can the point be made 
that the witness Nussbaum was coerced to testify over his 
objection, because such is not the fact. And, finally, no 
point can be made as to permitting the witness Nussbaum 
to claim privilege on cross-examination, because he did not 
so claim privilege. 

Although, under the circumstances, it is surplusage, yet 
in respect of the seventh, eighth and ninth assignments of 
error, it may be suggested the defendant had no interest 
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in the matter, because the privilege against testifying is 
the privilege of witness and not of defendant. 

Com. v. Shaw, 4 Cush. (Mass.) 594. 

St. v. Van Winkle, 80 Iowa, 15. 

St. v. Wentworth, 65 Me., 234. 

Hale v. Henkel, 201 U. S. 43, 70. 

McAlister v. Henkel, 201 U. S. 90. 

Nelson r. U. S., 201 U. S. 92. 


III. 

THE COURT DID NOT ERR IN PERMITTING THF. 

WITNESS NUSSBAUM TO TESTIFY THAT HE 
BROUGHT MEN TO THE HOUSE OF DE¬ 
FENDANT PURSUANT TO AN AR¬ 
RANGEMENT WITH DEFENDANT 
AT ANOTHER HOUSE NOT 
THE SUBJECT OF 
INDICTMENT 

(Assignment of Error 11.) 

The witness Nussbauni testified on direct examination, 
among other things, that he was a taxicab driver and that 
on six or seven occasions he had taken men to 101 E Street 
S.E. (the house referred to by the indictment). The men 
had stated to him “they wanted to have a little fun.” He 
usually had stopped his cab some distance from the house 
and the people had gone to the house by themselves. After 
he had taken a customer to the house, he had stopped bv 
to see defendant and had gotten a dollar or so tip now 
and then (R. p. 16 and 17). On cross-examination he tes¬ 
tified that Mrs. Graul (the defendant) gave him money 
three or four times; that he never asked her for any money, 
but Mrs. Graul said she would treat him right. He could 
not say zehether Mrs. Graul ever made any remark about 
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treating him right from the time she went to live at ioi 
E Street S.E., or whether it was made on gth Street (R. 

p. 18). 

On re-direct-examination, the witness was asked where 
the defendant lived before she moved to 101 E Street S.E.. 
and answered that she lived at the corner of 9th and I. 
Streets. Thereupon he was asked, “Did you have any 
business arrangement there?” to which question there was 
objection. Upon the theory that if the witness had an ar¬ 
rangement with defendant as to bringing men to the Ninth 
Street house, and had taken men to the house 101 E Street 
S.E., under the same arrangement, the evidence was ad¬ 
missible, the court ruled it would permit the question to 
be asked. The question thereupon was asked as follows: 
“Where, if at all, did you have your understanding with 
her—first?” The witness replied, “Well, I had been to 
Ninth Street, probably I had been to Ninth Street before.'* 
(R. p. 19.) After refreshing his recollection by a state¬ 
ment theretofore made to the District Attorney, witness 
was asked what the understanding was as to the amounts 
he was to receive, and he answered two dollars out of 
five; four out of ten; six out of fifteen, and eight out of 
twenty; meaning according to what the man spent; but 
he was not paid according to that schedule; he would get 
a dollar or two dollars, or something like that. On re¬ 
cross-examination, the witness testified that he had an 
understanding with the defendant that she would give him 
two out of five and four out of ten ivhen they first got ac¬ 
quainted on Ninth Street; that he did not have any agree¬ 
ment with her to bring men to the house ioi E Street S.E., 
but he had carried men there and had received money there 
(R. p. 20). 

The contention is made by appellant that the court erred 
in receiving evidence as to the understanding with reference 
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to the Ninth Street house, because it tended to prove an¬ 
other crime. 

The authorities abundantly establish the proposition that 
if evidence is admissible upon any ground, the fact that it 
incidentally proves, or tends to prove, another crime, does 
not operate to exclude it. Underhill on Criminal Evidence, 
par. 00. If, therefore, this evidence he shown to he relevant 
or admissible upon any theory, the fact that it tended to 
prove another crime has no bearing upon its admissibility. 

Tn the present case, the witness had testified on direct 
examination that he took men to 101 E Street S.E., and had 
received tips from the defendant for so doing. Counsel 
for defendant, in an attempt to show that witness did not 
have any agreement in respect of said house 101 E Street 
S.E., elicited the response he could not say whether Mrs. 
Graul “ever made any remark about treating him right from 
the time she went to live at 101 E Street S.E., or whether 
it teas made on Xinth Street .” Thus counsel for defendant 
first brought out evidence in respect of the Xinth Street 
house. The testimony then was in a vague and uncertain 
state. Counsel for defendant had obtained a statement 
from witness to the effect that he had no agreement with 
respect of the house 101 E Street S.E., but there had been 
some suggestion of an agreement in respect of a Ninth 
Street house. The questions then arose: Why, then, did 
the witness assume to take men to 101 E Street S.E.? 
What responsibility attached to the defendant for his bring¬ 
ing men there? What significance could there be to his 
receiving “tips” from the defendant? If there had been 
some understanding about “treating him right,” when the 
defendant lived on Ninth Street, and because of that, wit¬ 
ness had taken men to the E Street house, what was the 
understanding? The jury became entitled to have these 
questions answered. When answered, it appeared that wit¬ 
ness had had an understanding with defendant that he 
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might bring men to the Ninth Street house and that she 
would pay him two dollars out of five received; four out of 
ten, etc., and that when the defendant moved to 101 E 
Street S.E., the witness took men to that house without 
any other or different agreement or understanding. The 
evidence, therefore, was so interwoven that it could not 
have been separated. It was first brought out by the de¬ 
fendant and was proper matter for the consideration of 
the jury. 


IV. 


ASSIGNMENTS OF ERROR 12, 21 AND 13 


These assignments of error seem to have been abandoned 
by appellant, since they are merely set forth in the brief, 
without argument. 

They may likewise be briefly disposed of by the Govern¬ 
ment's brief. 

By the tzeelfth ami the twenty-first assignments of error 
it is claimed the court erred in refusing to strike out the 
testimony of the witness Winans, because said witness did 
not definitely fix the dates of the occurrences concerning 
which he testified. This, of course, is immaterial so long 
as the occurrences were within the time laid in the indict¬ 
ment, viz., between October 1, 1915, and the date of the 
finding of said indictment, namely, January 14, 1916. In¬ 
dependent of other testimony upon the subject in the record, 
the time is fixed by the following testimony: Winans testi¬ 
fied that when he went to the said house, 101 E Street, 
he saw Mrs. Graul, the defendant (R. p. 21), also Mildred 
Bethel and Lottie Jaggers there (R. p. 33); the witness 
Mildred Bethel testified that the defendant moved to 101 E 
Street on October 1, 1915 (R. p. 33), and that she, Mildred 
Bethel, and Lottie Jaggers lived at said house in October, 
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November and December. 1915 (R. pp. 4, 5). It neces¬ 
sarily follows from this evidence that the witness YVinans 
went to the house 101 E Street, after October 1, 1915, 
and his testimony therefore related to a time within the 
period laid in the indictment. 

By the Thirteenth Assignment of Error it is complained 
that the court erred in limiting the cross-examination of 
the witness Wise, a police officer. The witness was asked 
on cross-examination if during the time he was watching 
the house he saw any evidence of disorder or bawdry. 
Objection to the question on the ground that it called for 
a conclusion was sustained by the court. This is the ruling 
of which complaint is made. But the witness was per¬ 
mitted to answer, in this connection, that during the time 
he watched the house nothing came under his observation 
that justified him in making an arrest and that he heard 
no disorder from the house (R. pp. 25, 26). The appellant 
was denied no right by the ruling of the court upon the form 
of the aforesaid question, particularly in view of the fact 
that the witness later was permitted to state substantially 
what was asked. 

Manifestly, therefore, the twelfth, twenty-first and thir¬ 
teenth assignments are trivial and without merit. 

V. 

THE COURT DID NOT ERR IN RECEIVING TESTI¬ 
MONY THAT THE WOMEN WHO LIVED 
AT DEFENDANT’S HOUSE WERE 
PROSTITUTES 

(Assignments of Error 15, 16, 19 and 20.) 

As a piece of evidence tending to prove knowledge by 
defendant of the illicit acts at 101 E Street S.E., the court, 




over objection, received the testimony of certain police 
officers to the effect that Mildren Bethel and Lottie Jaggers, 
who lived with defendant at 101 E Street, and Beatrice 
Worth, who came to said house, had been prostitutes in a 
house of ill fame maintained by defendant in the “Red 
Light District.” prior to its elimination in March, 1914. 
Fhe objection to such evidence was that it related to the 
reputation of such women at a period three years prior 
to the trial, and in the meantime such women might have 
reformed; and, further, that such evidence tended to prove 
defendant guilty of another crime. 

The charge of the court to the jury upon this point was 
as follows: 

“The jury should take into consideration, if they 
find them as facts, any particular acts of lewdness; the 
character and reputation of the inmates for chastity; 
that persons of both sexes resorted to the place at all 
hours; * * * and that the defendant knew that the 
inmates or persons who resorted there were prostitutes 
or reputed prostitutes; and in this connection the jury 
must not take into consideration the fact, if it be one, 
that the defendant at some other time than that charged 
in the indictment, or some other place, ran a bawdy 
house, except for the sole purpose of showing her 
knowledge that the persons who were inmates of the 
premises here in question, or who resorted thereto, were 
prostitutes. 

“You will remember what the testimony was, that 
certain of the people referred to here did live over in 
the so-called ‘division’ at one time, and the circum¬ 
stances under which they lived there, and the evidence, 
so far as it was given—I believe it was given—to the 
effect that Mrs. Graul knew what their reputation and 
character was for chastity and that they were pros¬ 
titutes. 

“Now, that is the only purpose for which I admitted 
that evidence, namely to show defendant’s knowledge 
of the character of these women; and for that purpose 
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it was proper to be taken into consideration.” (R. pp. 
61, 62.) 

Cases abound throughout the country to the effect that 
in bawdy house and disorderly house cases, evidence that 
the inmates of the house were women of ill fame or re¬ 
puted to be common prostitutes is admissible to prove that 
the accused knew the character of the house. In a careful 
search of the authorities no case has been found which 
disputes this proposition. Some of the authorities support¬ 
ing the proposition are the following: 


Underhill Cr. Ev., par. 482 and cases cited. 

9 Riding Case Laze, 226 and cases cited. 

Foster v. St., 55 Ala. 217. 

Sparks v. St., 59 Ala. 82. 

Territory v. Chartrand, 1 Dak. 379. 

King v. St., 17 Fla. 183. 

Whitlock v. St., 4 Ind. App. 432. 

Winslozc v. St., 5 Ind. App. 306. 

St. v. Hand, 7 Iowa 411. 

St. v. Toombs, 79 Iowa 741. 

Com. v. Kimball, 7 Gray (Mass.) 328. 

Com. v. Clark, 145 Mass. 251. 

O'Brien v. People, 28 Mich. 213. 

Clementine v. St., 14 Mo. 112. 

St. v. McGregor, 41 N. H. 407. 

Harzeood v. People, 26 N. Y. 190. 

Peo. v. Hulett, 39 N. Y. Sup. 646. 

Com. v. Nootian, 15 Phila. 372. 

Morris v. St., 38 Texas 603. 

Sylvester v. St., 42 Tex. 496. 

Sullivan v. St., 75 \Yis. 650. 

Nelson v. Territory, 5 Okla. 512; 49 Pac. 920. 

With this point so thoroughly established by the above 
and numerous other authorities there is left simply the 
inquiry, Did the fact that the witnesses had no knowledge 
of the reputation of such occupants of the house for three 
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or four years immediately previous render the evidence 
inadmissible? 

Other evidence in the case showed that the three women 
referred to had engaged in illicit sexual intercourse with 
men at the house mentioned in the indictment; and they 
had received pay therefor. Mildren Bethel testified she had 
been engaged in the business about four years and that 
defendant knew that she, and also that Lottie Jaggers and 
Beatrice Worth, were in the business before they moved 
to 101 E Street (R. p. 6). 

Therefore, in this case was past reputation as a prostitute, 
coupled with present acts of a prostitute. This tends to 
establish a continuous life of a prostitute within the knowl¬ 
edge of the defendant. 

“Reputation is not made in a day and when once 
established may well be presumed to continue.” Peo¬ 
ple v. Russell, 110 Mich. 46. 

So, in the case at bar, from the evidence it was proper 
for the jury to consider that known prostitutes were living 
at defendant’s house. And from that fact, the jury might 
properly infer the defendant knew what they were doing 
when different men came to the house to see them. 

The following cases are illustrative of the question: 

IVilson v. State (Texas), 136 S. W. 447. Charge of 
keeping disorderly house. Held proof of reputation of 
inmates was admissible, and (page 450): 

“The extent of the information of the witnesses and 
the member of persons who had talked about the house 
and inmates was more to the weight of the testimony 
before the jury than to its admissibility.’’ 

People v. Russell, supra (110 Mich. 46), indicted for 
keeping house of ill fame. Evidence was received that one 
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of inmates of house was female who had borne reputation 
of being prostitute. Said the court (p. 48): 

“It is contended that in this case the evidence re¬ 
lating to the reputation of one of the inmates, cover¬ 
ing as it did, a period of some three years before the 
time charged, was too remote. We think the testi¬ 
mony is not open to this objection. Reputation is not 
made in a day and when once established may well be 
presumed to continue, particularly where, as in the 
present case, the testimony covered the period down 
to the time the question.” 

Caldwell v. Conn., 17 Conn. 467. Information for keep¬ 
ing house of ill fame, in violation of Act of General As¬ 
sembly of Connecticut passed in May, 1845. 

Evidence was admitted to prove that one Eunice Roberts, 
and divers other persons of lewd and dissolute character, 
for two years or more previous to and down to June 15, 
1845, resorted to said house for purpose of prostitution 
and lewdness; and that among others, one Maria Alford, 
a lewd woman, about two years ago, resorted thither for 
that purpose. 

Said the court on appeal (p. 474): 

“This testimony was offered, in connection with 
other testimony, by which the prosecutor claimed to 
have proved, that the same persons, or persons of a 
similar character, resorted to said house, after the pas¬ 
sage of the act. * * * It was received in connec¬ 

tion with the evidence with which it was thus offered, 
not for the purpose of proving a distinct offense against 
said act, but for the purpose of showing, that those 
persons, who thus resorted to said house after the 
passage of said act, went there for the same purpose 
for which those mentioned by the witness Chamber- 
lain, resorted there before its passage * * *. In 

the present case, we think, that the circumstance that 
certain persons of lewd and dissolute character had, 



before the time in question, been permitted by the ac¬ 
cused, habitually to resort to his house, for the purpose 
of prostitution, furnished a legitimate ground to infer, 
that when it was subsequently allowed to be resorted 
to, by the same persons and those of a similar char¬ 
acter, it was for the same purpose.*’ 

In Frontman v. St., 49 N. J. L. 33. Agent of landlord 
of house was convicted of maintaining house of prostitu¬ 
tion. To prove knowledge on his part, evidence was ad¬ 
mitted that tenant for two years prior to renting in ques¬ 
tion. had run same house as house of prostitution and de¬ 
fendant had been there during the time on sundry occa¬ 
sions. Held the evidence was properly admitted. 

Wimberly v. St. (Tex. Cr. App.), 108 S. W. 384. Appeal 
from a conviction of maintaining a disorderly house. In¬ 
formation charged offense to have occurred on or about 
February 2, 1907, and from then until March, 1907. 

Evidence was permitted that one G. B. Ely, a minister 
of the gospel about one and one-half or two years prior 
to February 2, 1907, as a minister visited appellant in her 
home for purpose of trying to reform her; that he found 
also another woman there; had a talk with them about 
reformation; also that on another occasion after the first 
visit, but before February 2, 1907, the defendant sent for 
him to come and pray for her and he did so. This evi¬ 
dence was objected to for the reason that it related to 
things done and said long anterior to February 2, 1907, 
and that it was irrelevant and immaterial, and too remote 
and while highly prejudicial to defendant, it in no manner 
tended to show that she kept a disorderly house at the time 
charged in the information. The testimony, it appeared, 
was limited to show reputation of the house while defen¬ 
dant had owned it. The court said (385) : 

“The effect of the testimony above was to prove that 
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both appellant and her companion were leading a life 
of shame and that the house was one of prostitution.” 

and upheld its admissibility. 

hrom the above authorities and the line of reasoning 
set torth by them, it is respectfully submitted the court 
did not err in receiving the aforesaid evidence of the police 
officers. 

VI. 

ASSIGNMENTS OF ERROR, 17 AND 18 

It is sought by appellant to assign error in respect of cer¬ 
tain matters as to which no point was made in the court 
below. 

The witness hones, on cross-examination, refused to 
answer a question, on the ground that his answer might 
incriminate him. The court was not asked to compel the 
witness to answer, and consequently made no ruling (R. 
29). For aught the court knew, the defendant had no 
wish to press the question. 

In the same situation is the claim of the witness Huster 
against answering a question on cross-examination (R. 
pp. 29, 30). 

It is respectfully submitted that inasmuch as the court 
was not called upon to rule upon the questions, and the 
defendant passed over the questions without objection, he 
should not be heard to make the point before this Hon¬ 
orable Court. 

Eaton v. Brozen, 20 App. D. C. 453, 459. 

Dc Forrest v. U. S., 11 App. D. C. 458. 

D. of C. v. Dietrich, 23 App. D. C. 577, 580. 

D. of C. v. Duryec, 29 App. D. C. 327. 

Yeager v. U. S, 16 App. D. C. 356. 

Lorenz v. U. S., 24 App. D. C. 337, 391. 
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VII. 

THE COURT DID NOT ERR IN REFUSING TO 
WITHDRAW A JUROR ON ACCOUNT OF 
REMARKS OF THE ASSISTANT 
UNITED STATES ATTORNEY 

(Assignments of Error, 30 to 35, inclusive) 

The record discloses repeated interruptions of counsel 
for the United States during his argument to the jury, 
by motions to withdraw a juror and continue the case. It 
will appear that the arguments of counsel were proper 
under the circumstances of the case. 

Much is attempted to be made of the allegation that the 
Assistant United States Attorney challenged the defendant’s 
counsel to state why the defense had not produced certain 
evidence. This allegation directs attention to grievous mis¬ 
conduct on the part of counsel for the defendant. In mak¬ 
ing his opening statement to the jury, counsel for defen¬ 
dant announced in effect that it would be shown that the 
police had persecuted and “hounded” the defendant and had 
“framed” the case on her because she had made certain 
disclosures against them to the United States Attorney 
in a so-called “graft” investigation. The evidence upon 
this point failed utterly. It so happened that during the 
trial, the defendant became somewhat indisposed so that 
she could not speak above a whisper. She was called to 
the stand, but was excused because of her illness. The 
case was continued from day to day for this reason, as was 
known to the jury. At length, counsel for defendant an¬ 
nounced, out of the hearing of the jury, he would not call 
the defendant. In order that there might be no mistake 
about the matter, the court required that the reason for not 
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calling the defendant should be independent of her physical 
condition: otherwise the court would deal differently with 
the situation. This was assented to by counsel for de¬ 
fendant. Of course, the jury knew nothing about why the 
defendant was not called. They had seen her attempt to go 
upon the witness stand: had seen her excused because she 
could not speak above a whisper; had seen the case con¬ 
tinued from day to day for the same reason. It needed 
only a suggestion to convey to them that the reason she 
did not take the stand was because she could not talk above 
a whisper. They had heard the statement of counsel that 
he would show the case was “framed” against defendant 
and that she had been persecuted by the police, because she 
had implicated certain of the police in a “graft” investi¬ 
gation. It would readily be inferred that she failed to 
produce this testimony because she could not speak above 
a whisper. Counsel, therefore, was bound not to make 
such a suggestion or such an intimation. The situation 
called for the highest good faith on the part of defendant’s 
counsel. And yet we find him arguing as follows: 

“My conduct in making certain statements in my 
opening statement and not producing any evidence 
was characterized as monstrous. At the time I made 
that opening statement I expected to introduce evi¬ 
dence which would justify that statement. But I have 
reasons I am not at liberty to give, nor are you at lib¬ 
erty to consider.” 

Did not this language of counsel, in view of the circum¬ 
stances, invite the interruption of the Assistant United 
States Attorney, viz: 

“I challenge you to state a decent reason why you 
did not do it before this jury?” 

Particularlv when it was obvious that the defendant’s 
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counsel was trying to make it appear that but for de¬ 
fendant’s physical condition, he would have produced the 
evidence? That such was his purpose is confirmed by what 
he said thereafter, viz: 

“I will say that it might be that something was 
necessary to be done before the evidence could be in¬ 
troduced that zvas physically impossible. 

* * " * * 

“If I were disposed, under that challenge , to play 
upon your sympathy, I might do so.” 

The conduct of defendant’s counsel is that which was 
censurable. It invited the interruption by the District At¬ 
torney. 

However that may be, the remarks of the Assistant 
United States Attorney did not violate any rule of law. 
While it is not proper to make comment that the defendant 
failed to testify, yet it is proper to make comment upon his 
failure to produce certain evidence called for by the circum¬ 
stances of the case. 

In Price v. U. S., 14 App. D. C., 391, 400, the court said: 

“* * * We do not understand that the counsel 

for the Government, in what is stated to have been 
said by him, was referring to the failure of the accused 
to take the stand and testify in his own behalf. The 
accused was relying upon what he contended was the 
failure of the prosecution to show his presence at the 
Vatoldi Cafe at the time of the robbery. His failure 
to attempt even to show by evidence of third parties 
his whereabouts at the time, was certainly a strong cir¬ 
cumstance to be commented upon in the argument. It 
was his right to refrain from becoming a witness for 
himself, and his failure to testify in his own behalf 
was not the subject of comment by the counsel for the 
prosecution. But his own testimony was not the only 
evidence by which he might have shozen that he zvas 
at some other place than the Vatoldi Cafe at the time 
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of the theft. The party accused, by declining to become 
a witness for himself, does not thereby restrict the 
attorney for the Government from making full com¬ 
ment upon all the facts and circumstances of the case, 
except only the failure of the accused to become a 
witness, from which no adverse inference is allowed 
to be drawn.” (Italics ours.) 

See also Frazier v. St., 135 Ind. 38. 


Several other motions to withdraw a juror were made 
upon the ground that there was no evidence to support the 
arguments made. An examination of the record will show 
what was complained of was unimportant; and further that 
the court left the matter of determining whether or not there 
was such evidence to the jury: 

(a) As to argument respecting Fones paying the Worth 
woman $15—which is the thirty-second assignment of error, 
the said argument is found at pages 53 and 54 of the record. 
The question is unimportant because the argument of coun¬ 
sel simply suggested the fact of intercourse by witness 
Fones with Worth woman and other evidence in the case 
proved that fact. viz.: Fones paid defendant $2 for room 
(R. 28): he stayed with Worth woman that night (R. 9): 
brought her to house with him; witness saw them in bed¬ 
room together, sitting on bed not fully dressed (R. 10); 
he was in his underclothes and she was in her “nightie” 

(R. 11, 12). 

It is true there was no testimony that $15 was paid by 
Fones to the Worth woman, but, in view of the evidence 
that was in the case, the question is unimportant. 

( h) As to the argument respecting the testimony of Mil¬ 
dred Bethel that she had received ten men there a week 
(assignment of error 34), it is sufficient to say that there 
was evidence in the case which tended to support such argu¬ 
ment. Record, page 8, shows: 


“Q. How many men did you have in any one week ? 

“A. I couldn’t count them. 

“Q. Ten? 

“A. I don’t know. Maybe some weeks I had that 
many. I couldn’t count them.” 

The argument of the Assistant United States Attorney 
upon this point is to be found at page 56 of the record. 

Finally, it is complained by the thirty-fifth assignment 
of error that the court erred in refusing the motion to with¬ 
draw a juror because the Assistant District Attorney called 
attention to the fact that the defendant had failed to testify. 
The point arose as follows: The evidence in the case 
showed that Mrs. Graul’s mother lived at the house 101 
E Street S.E. There was some question asked by defen¬ 
dant’s counsel of the witness Bethel whether at the time of 
the raid, Mrs. Graul’s mother was not “milking the cow.*’ 
(R. p. 10.) As a part of his argument to the jury counsel 
for the Government in commenting upon the fact that Mrs. 
Graul’s mother was a person who might have testified in 
behalf of the defendant to the conditions at the house, if 
they had been proper, inadvertently said: 

“Mrs. Graul was a member of that household. She 
may have been out milking the cow-.” (R. 55.) 

Whereupon counsel for defendant moved that a juror 
be withdrawn and the case continued because of the com¬ 
ment that the defendant had not testified. 

Counsel immediately corrected his error of speech and 
stated that he meant the mother of Mrs. Graul. This was 
unquestionably understood by the jury, because of the 
testimony about Mrs. Grauls mother, and not Mrs. Graul, 
“milking the cow.” But the matter was carefully and fully 
explained to the jury both by the court and by counsel for 
the Government, as follows: 

“Mr. Archer: I mean Mrs. Graul’s mother; I am 


not talking about the defendant; I mean the only lady. 

“Mr. O’Brien: He says Mrs. Graul was in the 
house- 

“Mr. Archer: Well, I mean the old lady. 

“The Court: The jury will understand the remark 
to have been intended in that way. The defendant in 
this case has a right to stay off the witness stand, with¬ 
out having any inference drawn against her in any 
way, shape or manner. 

“Mr. O’Brien: I insist on my motion. 

“The Court: The motion is denied. 

“Mr. O’Brien: I ask to be allowed an exception. 

“The Court: You may have an exception. Make it 
plain, Mr. Archer, to the jury that you refer to the 
mother. 

“Mr. Archer: Yes, sir. You will recall, gentlemen, 
that in the course of examination a facetious trans¬ 
action occurred, in which one witness was asked 
whether Mrs. Graul’s mother was milking a cow at 
a certain time. That is what I am referring to.” 
(R. p. 55.) 

There was absolutely no misunderstanding upon this 
score. 

So that the errors alleged because of remarks of counsel 
are wholly without merit. 

CONCLUSION 

Upon the whole case it is respectfully submitted that 
the guilt of the defendant was proved beyond question, 
that no error was committed by the trial court, and the 
judgment should be affirmed. 

Respectfully submitted: 

John E. Laskey, 

United States Attorney , D. C. 

James B. Archer, 

Bolitha J. Laws, 

Assistants, United States Attorney , D. C. 



















